Delta Day’s at the Nation’s Capital
State of Ohio
Woman’s Reproductive Rights Historical Context
Historically, woman’s reproductive rights have primarily been covered by state laws up until the last half of the 20th century.  Several challenges to those state laws were granted certiorari to the Supreme Court of the United States.  The case most are familiar with is Roe v. Wade 410 U.S. 113 (1973).  Although, Roe v. Wade established a woman’s right to obtain an abortion, the underlying theme of the case is whether and to what extent a states law could interfere with a woman’s reproductive rights.  It was in this case that the Justices of the Supreme Court first established what rights women had under the constitution as it pertained to their bodies and introduced the concept of privacy.  

The right of privacy is not explicitly mentioned in the Constitution; however, the court in its many decisions from years past has recognized that certain areas of privacy exist under the Constitution. Among these decisions are Palko v. Connecticut, 302 U.S. 319, 325.  From this case we get the concept that only personal rights can be deemed “fundamental” or “implicit in the concept of ordered liberty” and includes the guarantee of personal privacy.  This court also made clear that while this personal right of privacy includes abortion, it isn’t an absolute right and must also be considered against states interest and regulations.   

Roe v. Wade would go unchallenged for 20 years until the case of Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 was given certiorari in 1992. The Court determined that women would continue to have a right to abortions but changed how and at what point the state could step in to protect the life of an unborn child, as well as introducing the concept of viability.  Viability is the capacity to live outside the womb. Under Roe v. Wade viability was determined to be in the third trimester.  In Casey, the justices replaced the trimester concept with viability only.  The justices also changed the way in which these types of cases were evaluated.  This evaluation determines if a law is constitutional or not.  The evaluation used in Roe v Wade was strict scrutiny and the decision from Planned Parenthood introduced a new method of evaluating.  Under strict scrutiny the government must show that there is a compelling state interact and that the action by the government is narrowly tailored to meet that compelling state interest.  Under Casey, the evaluation of constitutionality changed to “undue burden”.  As applied to woman’s reproductive rights, undue burden is an obstacle that the state imposes on the woman’s right.  The state now, has a compelling interest to protect both the unborn fetus as well as the life of the mother but cannot place undue burdens on the mother. Yet, if an undue burden exists against the woman, that law should be ruled as invalid if its sole purpose is to put a substantial obstacle on a person seeking an abortion before the fetus viability.  
Attempt to Restrict Woman’s Reproductive Rights
In both preceding cases the Supreme Court of the United States collectively affirmed that a woman’s reproductive rights are guaranteed by the Substantive Due Process clause of the Fourteenth Amendment. In 2019 Ohio’s 133rd General Assembly passed Senate Bill 23 (S.B. 23) more commonly known as “the heartbeat bill”.  The bill was subsequently signed into law by Govern DeWine.  The law was to go into effect July 10, 2019 and was one of the most restrictive in the country.  The law was written to show the state’s compelling interest in the welfare of the fetus by stating that once a heartbeat has been detected an abortion cannot be performed legally.  As written, the law would take the right to medical care away from the pregnant woman.  Exceptions to this law were made only when a pregnant woman’s physician deemed it medically necessary.  One might presume that our state legislature has purposely drafted a law which is in direct contradiction to the numerous Supreme Court rulings regarding this matter.  Since the initial ruling in Roe v. Wade, there have been many advancements in technology.  A heartbeat can now be determined in as few as six weeks, long before a woman knows she is pregnant and before viability.  
The new law as written if enacted would place an undue burden on women and disproportionately on women of color and those of a lower social economic class.  For women to now meet the state’s requirements they would one have to seek medical attention upon a missed menstrual cycle immediately which can be very hard to determine if the woman has an irregular menstrual cycle. This only affords a very short window to seek medical attention in order to stay in compliance with the law as written.  The time period allotted is approximately two weeks.  In these two weeks, a lot must happen logistically for a woman to obtain proper medical attention.  She must arrange for the following:  time for doctors’ appointments, gathering of funds, transportation to and from the doctor’s appointments, time off from work and possibly childcare.  These actions must occur within the two-week time frame prior to a heartbeat being detected. Also, if the woman is a minor, she is responsible for getting the necessary consent.  These factors could possibly contribute to baring a woman from her constitutional right to seek the medical attention she desires.

Temporary Restraining Order and/or Preliminary Injunction

Ahead of this law going into effect, there was a motion for a temporary restraining order and/or preliminary injunction filed.  When determining if this type of motion shall be granted, the court used to following factors which had been established in Am. Civil Liberties Union Fund of Michigan v Livingston Cty., 796 f.3d 636, 642 (6th Cir. 215).   “(1)whether the movant has a strong likelihood of success on the merits; (2) whether the movant would suffer irreparable injury absent the injunction; (3) whether the injunction would cause a substantial harm to others; and (4) whether the public interest would be served by in issuance of an injunction.” Applying these for factors to S.B. 23 first, it was determined that, forty years of precedent rulings have shown that when states try to enact and enforce laws prior to viability they have been deemed unconstitutional.  Second, S.B. 23 will cause women to suffer irreparable hard as this bill interferers with Ohioans exercising their reproduction freedoms as guaranteed under the Constitution. Third women would suffer numerous irreparable harms while the state would not. Lastly, so to avoid public harm constitutional rights must always be protected.   The court granted the Plaintiffs’ motion for Preliminary Injunction; thus, the law hasn’t gone into law pending litigation. 
Delta Sigma Theta, Incorporated- Call to action

Delta Sigma Theta, Sorority, Inc.  adopted a resolution over 40 years ago in support of reproductive rights. Our stance has neither changed nor waivered.  At the core of this resolution women should have control over their own bodies and should never be denied these rights.  S.B. 23 was designed in such a way to specifically take away a woman’s right of choice by putting unrealistic time constraints that deny woman a right which the Supreme Court has opined repeatedly as being protected under the Fourteenth Amendment.  We must constantly monitor to progress of S.B. 23, it’s injunction and subsequent bills that are brough forth which attempt to take away women’s reproductive rights. When it is election time, we must make sure that we ask those seeking our votes how they feel about women’s reproductive choice and make sure that we put those in office who want to protect that right.  With the injunction still in place, we must make sure that we continue to fight for woman’s reproductive rights.  The key is to protect woman’s right to privacy in such matters.  These matters should be discussed and decided upon by a woman and her physician.  There should be no room for government interference in such personal decisions. 

Legislative Meeting Questions
1) Do you believe that women’s reproductive rights should be protected?

2) Are you willing to introduce legislation that protects these rights?

3) Will you support legislation that supports women’s reproductive rights?
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